
Fire Investigation #1
During Fire Investigation #1, T&H

represented the manufacturer of a

motorcycle blamed for causing the total

destruction of a recently-built suburban

home having in

excess of 4000 square 

feet. The house had a

three-bay garage, with

the bay closest to the

main structure of the

house being identi-

fied as the area of

origin (“the subject

bay”). When we

arrived at the fire

scene, the subject

bay had been com-

pletely cleaned of all

fire debris, washed

with fire hoses, and

swept clean.

When we began

our origin and cause

investigation, subroga-

tion counsel and his expert advised us

that the subject motorcycle had been

parked in the middle of the subject bay.

We were further advised that the home-

owner had started the motorcycle and

left it running in the

garage while he went

into the house.

When he came back

into the garage, he

observed fire in the

area of the motor-

cycle engine. We

were further advised

that the homeowner

then ran back into

the house to obtain

water. When the

homeowner came

back into the garage

with the water, he

noted that the fire

was “blazing up to

the garage ceiling”
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Tedford & Henry, LLP (“T&H”), is pleased to offer this article as the first of 
a two-part series on arson. In this segment, we will describe two fire investiga-
tions where arson was quickly ruled out as the cause of the fire. In a third inves-
tigation, arson was determined to be the cause of the fire, but basic fire science
principles were not followed and a homeowner suffered the consequences of a
poor investigation. In the next issue of Perspectives, we will discuss in detail why
each of these three investigations failed to arrive at the correct cause of the fire.



and that his attempt to extinguish the

fire with the water failed.

The fire department was called but,

despite their best efforts, the house

burned to the ground. The fire investi-

gator for the homeowner’s insurer con-

cluded that the fire was caused by “some

defect” in the fourteen year old motor-

cycle. The claim for damages was in the

amount of 1.5 million dollars for the

loss of the house and its contents.

The fire did extensive damage to the

home but it was apparent that the fire

started in the garage. The investigator for

the homeowner’s insurance carrier was

aggressive and condescending. He

offered little background information

and appeared impatient as we began our

investigation. Nevertheless, throughout

the day he begrudgingly provided us

with bits and pieces of background

information. He was resistant to our

efforts to speak with the homeowner

about the fire events, but we were even-

tually allowed to do so. When we

pressed, the investigator refused to pro-

vide an explanation for the cleaned out

area of origin, saying only that it was in

that condition when he arrived at the

fire scene. When confronted with the

prospects of a spoliation defense, he

simply shrugged and claimed that it was

not his fault and asserted that the motor-

cycle was preserved and available for

inspection at another location. We were

advised that he had concluded that an

unspecified malfunction in the motor-

cycle caused the fire and that another

expert would be involved to examine 

the bike and render further opinion on

the matter.

Fire Investigation #2
A nursing home under renovation

had burned to the ground a week before

the construction was completed. The fire

marshal quickly ruled out arson on the

grounds that the accelerant detection

canine did not alert to the presence of an

accelerant. The fire marshal asked the

general contractor if they were using any

heating devices in the building, as the

fire occurred during the winter and the

heating system was not yet reactivated.

The general contractor told him that a

portable propane heater (salamander

type) was in a basement hallway and

was operational during the night to

assist in drying fresh paint. The general

contractor also confirmed that the main

power supply to the building was not in

service, but that there was temporary

electrical service available for the con-

tractors.

The fire marshal began his investiga-

tion the next day by digging out the area

where the portable heater was located.

After finding the heater, he concluded

that the fire was caused by the heater

being placed in close proximity to com-

bustible material which he identified as

the hallway wall. Although the building

was a total burn and its design and con-

struction very complex, all investigators

quickly agreed that the fire started in the

basement of the building, at the location

of the heater.

Suit was ultimately brought against

the manufacturer of the heater to recover

the 13 million dollars in building losses.

Fire Investigation #3
A fire started on the first floor of a

three-story home with the owner/

occupant asleep on the second floor. The

fire burned quickly, consuming the

entire home with the owner escaping

with his two dogs through a second

floor window onto the porch roof where

he and the dogs were rescued by fire

fighters. The fire marshal concluded that

the fire was an arson fire and that the

homeowner had set the fire. He based

that conclusion on the process of elimi-

nation, contending that he eliminated

all accidental causes in the area of origin

and that only an incendiary fire

remained as a potential cause. 

Submit Your Articles
Tedford & Henry invites readers of Perspectives to submit topical guest articles, comments, and opinions for inclusion in upcoming issues
of this newsletter and on our website.

Contact Brian Henry @ 860-293-1200 or via e-mail bhenry@tedfordhenry.com

Arson (continued)

The balance of this article and additional 
facts and comments on the three fires
can be found on the Tedford & Henry
website at:www.tedfordhenry.com/articles.

The next issue of Perspectives will 
discuss each of these three fire 
investigations and demonstrate how
in each case the investigators were
incorrect.

A nursing home 
under renovation had
burned to the ground 

a week before the 
construction was 

completed.



Failure to Eliminate: A Case Study

In the case of The People of the State

of New York v. James Richardson, ---

N.Y.S.2d -, 2008 WL 442 5918 (N.Y.A.D.

Third Dept.)(October 2, 2008); the
Supreme Court, Appellate Division,
Third Department, New York, reversed
convictions of arson in the third degree
and insurance fraud in the third degree
having concluded that the jury verdicts
were not supported by the weight of the
evidence. The standard on review
required the Court to independently
review the evidence and make a deter-
mination of whether the evidence was
“of such weight and credibility as to con-
vince [the Court] that the jury was justi-
fied in finding the defendant guilty
beyond a reasonable doubt.” Id. at *3. 

On February 15, 2007, the defen-
dant’s home was involved in a fire which
caused severe damage, particularly to the
kitchen area of the property. The fire was
discovered approximately two hours
after the defendant had left the premises
and it was undisputed that the defen-
dant had sole access to the property. Two
arson investigators concluded that the
fire originated in the kitchen where a
space heater, refrigerator, stove, micro-
wave, water cooler, and outside light
were all plugged into and powered by a
single electrical outlet through the use of
a power strip. Both investigators testified
that they ruled out all accidental causes.
Moreover, a laboratory report confirmed
the presence of a medium petroleum
distillate on a portion of the baseboard
where the fire originated. 

However, both fire investigators, one
being trained just five months prior to
the fire and employed by the City of
Albany Fire Department, and the other

having been retained by the defendant’s
insurance company, admitted that they
were unable to pinpoint the actual cause
of the fire. Further, and critical to the
Court, was the fact that while the experts
claimed to have eliminated the possibil-
ity of mechanical sources as the cause of
the fire, neither had the majority of the
kitchen appliances inspected, all of
which were grouped together in the
same area of the small, compact kitchen.
Further, the investigators noticed three

tripped circuit breakers, indicating a pos-
sible circuit overload, but did not deter-
mine the reason for the breakers’ failure
or even determine with which appli-
ances they were associated. Rather, the
Court criticized, one of the investigators
relied on an expert report issued by an
engineer specializing in failure analysis
who examined the space heater, the elec-
trical outlet, power strip and the remains
of several electrical wires, but who failed
to examine the scene, investigate the
tripped circuit breakers or examine the
remaining electrical appliances in close
proximity to the fire’s origin. 

Further, the Court found of equal
importance that the defendant had testi-
fied that he was in the process of repaint-
ing the kitchen at the time of the fire and

also stored charcoal lighter fluid in a box
near the space heater. In fact, cans of
paint were discovered in the kitchen in
the fire debris, most of which spilled
during the fire department’s efforts to
extinguish the fire. Thus, while investi-
gators testified as to the presence of
medium petroleum distillate—exam-
ples of which include paint thinner and
some brands of charcoal lighter fluid—
neither identified the specific distillate
found on the baseboard and neither
provided “unequivocal testimony”
excluding paint thinner, turpentine or
charcoal lighter fluid as the source of the
distillate. The Court was also troubled by
the fact that testing of a burn pattern on
the floor was negative for the presence of
ignitable fluids.1

The opinion, however, was a divided
one and Judge Carpinello and Presiding
Judge Cardona dissented. The dissenters
noted that on appeal that the Court
could not evaluate the demeanor of the
defendant while testifying at trial. The
dissent further noted that there was no
sign of forced entry at the property and
stressed the fact that two certified fire
investigators did eliminate all accidental
causes of the fire based on their physical
inspection of the premises. 

In discussing particular evidence in
the case, the dissent took exception to
the majority’s conclusion that the
experts did not “reasonably” exclude the
possibility of an electrical fire and
pointed to the following…

The balance of this article can be
found on the Tedford & Henry website
at: www.tedfordhenry.com/articles.

Experts’ Failure to Eliminate All Potential Ignition Sources
Results in Overturned Arson and Fraud Convictions in New York

The Court was also
troubled by the fact that
testing of a burn pattern
on the floor was negative

for the presence of
ignitable fluids.



Arson: The Process of Elimination
NFPA 921, Guide for Fire and Explosion

Investigations, 2008 Edition, Section 18.2

discusses the use of the Process of

Elimination, often referred to as “nega-

tive corpus,” in determining the cause of

a fire. This method may be relied upon

when there is no direct evidence as to the

cause of a fire. The process of elimina-

tion is sometimes relied upon to deter-

mine that the cause of the fire was

incendiary (intentionally set) even

when there is no objective evidence that

an open flame or any other type of

incendiary device was used to ignite the

fire. 

The “Process of Elimination” was

first discussed in the 2001 edition of

NFPA 921. The principal proponents for

inclusion of a section entitled “Process

of Elimination” in determining the

cause of a fire were from the public sec-

tor. State and local fire officials argued

that a credible determination of an

incendiary fire could be made when all

accidental causes could be eliminated in

the area of origin. Over the years, the

language in this section has changed,

narrowing, and more clearly defining

the circumstances under which the

process of elimination could be applied

to the determination of the cause of a

fire. 

The current 2008 edition of NFPA

921, Section 18.2.1 makes it very clear

that the process of elimination may be

used to determine the cause of a fire only

“when the origin of a fire is clearly

defined…” The text goes on to state “[A]

clearly defined origin exists when it is

known conclusively to the exclusion of

all other potential origins.” (Emphasis

added.) “The positive identification of

the origin is the most significant factor

in determining whether the use of the

process of elimination is appropriate. If

the origin cannot be positively identified

to the exclusion of all other potential

areas of origin, no inferences regarding

the ignition source should be made.” Id.

Section 18.2.1 describes circum-

stances that prevent the origin from

being clearly defined. “Some of the con-

ditions and circumstances that prevent

the origin from being clearly defined

include the degree and extent of damage

(such as those conditions found in fully

developed compartment fires), or the

adverse effects of fire suppression activi-

ties (such as fire scenes where excessive

overhaul has occurred).” In these situa-

tions the use of the process of elimina-

tion as a methodology for determining

fire cause is not condoned. 

Section 18.2.5 states “[T]he elimina-

tion of all accidental causes to reach a

conclusion that a fire was incendiary is a

finding that can rarely be justified scien-

tifically, using only physical data; how-

ever, the elimination of all causes other

than the application of an open flame is

a finding that may be justified in limited

circumstances, where the area of origin

is clearly defined and all other potential

heat sources at the area of origin can be

examined and credibly eliminated.”

(Emphasis added.) 

There are four essential criteria for

the permitted use of the process of elim-

ination in determining the cause of the

fire. 

1. The area of origin must be clearly

defined and known conclusively to the

exclusion of all other potential origins; 

2. All accidental causes in the clearly

defined area of origin must be examined

and credibly eliminated; 

3. The scientific method must be

used in the analysis which eliminated all

accidental causes and the remaining

ignition source must be consistent with

all known facts; 

Criterion 4 and the balance of 
this article can be found on
the Tedford & Henry website at: 
www.tedfordhenry.com/articles.



Not Arson: A Case Study

In the case of State of Connecticut v.

Beavers, ---A.2d---, 2009 WL 294364

(Conn. 2009); the Connecticut Supreme

Court, upheld the defendant’s convic-

tions of arson murder, attempted mur-

der, and arson in the first degree,

concluding that the improper admission

of expert testimony that the fire was

intentionally set, which was not based

on a scientific investigation, was harm-

less error.

On December 9, 1998, the date of

the fire, the defendant resided in a town-

house in Bristol Connecticut, with his

mother, his teenage son, the victim, and

the victim’s boyfriend.  At approximately

4:00 in the morning, the defendant ran

to a neighbor’s house and asked her to

call the fire department.  When the first

police officer arrived on scene, the resi-

dence was engulfed in flames; the victim

could be seen lying on the floor inside

the front door, but could not be rescued

due to the intense heat.  The victim died

of smoke inhalation.

Members of various law enforcement

agencies investigated, including a detec-

tive with the Bristol Police Department,

Christopher Lennon.  Lennon inter-

viewed the defendant and when asked to

empty his pockets so that Lennon could

secure his clothes; the defendant pro-

duced a lighter and book of matches.  He

claimed they were needed to light a

blowtorch at his place of work.  (It was

later learned that he had not been

employed for several weeks.)  At a sub-

sequent interview, he also stated that his

son had confessed to him that he

smoked cigarettes in the basement, had

knocked over an ashtray in the area of

the washer and dryer, but may not have

cleaned up all the cigarette butts.  (The

son later stated that he smoked filtered

cigarettes, but did not do so in the base-

ment.)  Two state troopers and certified

fire marshals, Joseph Paola and Kevin

McGurk,  investigated the fire for the

state fire marshal’s office and concluded

that the fire’s burn pattern indicated it

had started in the basement in and

around the area where the defendant

had described the knocked over ashtray

as being.  However, the investigators

concluded that cigarettes did not start

the fire as there were no ashtrays, ciga-

rettes or remnants of cigarette filters

(which are noncombustible fiberglass)

in the area of origin.  They further ruled

out a cigar as the ignition source which

was found in a pile of clothing in the

basement since the cigar did not appear

burned, nor did the clothing on top of

it.  After ruling out thermonuclear, elec-

trical, mechanical and providential

causes, the investigators concluded that

the fire was started by human interven-

tion, either accidental or intentional, via

open flame.  The fire was not classified

as intentionally caused until after results

from Lennon’s interviews with the

defendant and others became available.    

At trial, McGurk testified that

Lennon had provided him with addi-

tional information obtained from his

interviews with the defendant, his son,

and the victim’s boyfriend, which

caused him to change his conclusion

with respect to the cause of the fire.  Over

the defendant’s objection, McGurk testi-

fied that he determined that the fire had

been intentionally set; and that the

interviews eliminated accidental igni-

tion as a cause of the fire.

On appeal, the defendant contended

that the trial court improperly admitted

McGurk’s testimony that the fire was

intentionally set because it addressed

the ultimate issue in the case and was

not necessary to aid the jury’s determi-

nation about whether the fire was inten-

tionally set because it was not derived

from his expert scientific knowledge or

skill.

The Supreme Court agreed that, inas-

much as the defendant’s theory was that

the fire was accidentally caused by the

cigar or the son’s smoking, the cause of

the fire was an ultimate issue to be

decided in the case…  

Expert’s Opinion that Defendant Committed Arson Was Not
Based on Scientific Analysis, Invaded Province of Jury, and
Therefore, Was Improperly Admitted 

The balance of this article can be
found on the Tedford & Henry website
at: www.tedfordhenry.com/articles.

At approximately 
4:00 in the morning, 
the defendant ran to 

a neighbor’s house and
asked her to call the 

fire department.
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Tedford & Henry
News & Facts
Frederick B. Tedford will be speaking at the

National Association of Subrogation Professionals 

(NASP) Annual Conference to be held

November 1–4, 2009, in Colorado Springs,

Colorado. His presentation will be “Effectively

Investigating a Fire Scene to Maximize Recovery

for the Insurer.” For details, please contact us or

go to www.subrogation.org.

Tedford & Henry, LLP is
pleased to announce that

Karey P. Pond has become

a partner in our firm. Ms.

Pond practices in the areas

of Fire Science Litigation,

Subrogation and General

Insurance Defense. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /sRGB
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo false
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 100
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 100
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 1.30
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 10
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 10
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 1.30
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 10
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 10
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 300
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on '101'] [Based on '101'] [Based on '[Smallest File Size]'] Use these settings to create Adobe PDF documents best suited for on-screen display, e-mail, and the Internet.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads true
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /ConvertToRGB
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing false
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


